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INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 07 

The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the Court day 

preceding the hearing. Counsel or self-represented parties must email Department 07 to 

request argument and must specify, in detail, what they intend to argue. Counsel or self-

represented parties requesting argument must advise all other affected counsel and self-

represented parties by no later than 4:00 p.m. of his or her decision to appear to argue and of 

the SPECIFIC issues to be argued. Failure to timely advise the Court and counsel or self-

represented parties will preclude any party from arguing the matter. (Pursuant to Local Rule 

3.43(2).) Department 07’s email address is: dept07@contracosta.courts.ca.gov  

 
COMMENCING 7/2/21 ALL APPEARANCES TO ARGUE WILL BE IN PERSON PROVIDED TIMELY 

EMAIL NOTIFICATION IS RECEIVED BY THE DEPARTMENT AS PER THE ABOVE 

 
For matters on the 6/25/21 calendar where an appearance is required, the parties should appear 
by Zoom unless told to appear by another method. For all other matters, if argument is requested 
appearances will be by Zoom. Zoom Link:  

https://www.zoomgov.com/j/16115283344?pwd=OU45RTNZVGJNbytjdjRPQllrT2hvUT09 
 
If a party is unable to use Zoom then all parties/counsel must appear in person in Court. The 
Courtroom Clerk is to be told, when argument is requested, how everyone is going to appear.  

 

 

 1.  TIME:  9:45   CASE#: MSC18-01289 
CASE NAME: COLVIS VS. GARAVENTA 
HEARING ON MOTION TO/FOR ATTORNEYS' FEES AND COSTS FILED BY 
SILVIO A. GARAVENTA JR. 
* TENTATIVE RULING: * 

 

The question presented by this motion is whether one can be a prevailing party under CCP 
§ 4525.16 (b) when no cause of action was dismissed in its entirety and the entire complaint 
was not dismissed? The answer is that you can partially prevail when the other party had 
failed to factually substantiate the allegations concerning the “protected activity.” Sheley v. 
Harrop (2017) 9 Cal.App.5th 1147, 1175 (when respondent failed to factually substantiate 
allegations arose out of “protected activity,” the court granted the appellants’ anti-SLAPP 
motion to strike specific allegations); Baral v. Schnitt (2016) 1 Cal.App.5th 376, 392 (the 
court held that to prevail in Defendant’s special motion to strike, “the Plaintiff must make the 
requisite showing as to each challenged claim that is based on allegations of protected 
activity.” This motion “cannot be defeated by showing a likelihood of success on the claims 
arising from unprotected activity.” Id. The determination whether a party prevailed on an 
anti-SLAPP motion lies within the broad discretion of a trial court. See Jackson v. 
Homeowners Assn. Monte Vista Estates–East (2001) 93 Cal.App.4th 773, 789. 

mailto:dept07@contracosta.courts.ca.gov
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In this case, on April 12, 2021, the court granted in part Defendant’s anti-SLAPP motion. 

Therefore, Defendant is a partially prevailing party in this matter. Mann v. Quality Old Time 
Serv., Inc. (2006) 139 Cal.App.4th 328, 340 (a party who partially prevails on an anti-SLAPP 
motion must generally be considered a prevailing party unless the results of the motion 
were so insignificant that the party did not achieve any practical benefit from bringing the 
motion). Here, the party achieved practical benefit from bringing this motion as it 
significantly narrowed the scope of the matter. 

A prevailing party in such a motion is subject to the discretion of the court in setting the 
amount of the attorney’s fees. CCP § 4525.16 (c). One of the factors is the relative success 
of the motion as a whole to the result. The declaration from the opposing counsel does 
adequately dispute the reasonableness of the fees, but there is no other evidence that the 
amount of the fees is totally unreasonable. The number of hours is reasonable for the 
motion as whole but the whole motion was not successful. The court believes that 60% of 
the fees are recoverable here. This amount is reasonable for the level of success achieved 
relative to the motion as a whole and is payable by 7/2/21. 

If the ruling is timely contested, the hearing will be at 9:45 a.m. by Zoom, as set forth above. 

  

  
 2.  TIME:  9:30   CASE#: MSC19-01122 
CASE NAME: BOLLA VS. PRESIDIUM PARTNERS 
HEARING ON MOTION FOR SUMMARY ADJUDICATION OF ISSUES ON 
COMPLAINT FILED BY PAUL JERRY BOLLA 
* TENTATIVE RULING: * 
 

The Court has before it a motion for summary adjudication (“MSA”) filed by plaintiff Paul Jerry 
Bolla (“Bolla”). The MSA is opposed by some of the defendants in this matter, Dunken Law 
Group, Dunken Weeks, Bert Terry Dunken, Jason Weeks, and Kohls Dunken & Associates 
(collectively, “Dunken”). 

This case revolves around Bolla’s investment into litigation activities conducted by Dunken. 
Essentially, it appears Bolla invested money in the hopes that he would later receive a portion of 
any portion of a settlement or judgment Dunken recovered in various product defect cases. That 
investment arrangement apparently was memorialized in four separate note purchase 
agreements (the “NPAs”). The operative complaint pleads a separate cause of action for breach 
of contract related to each of the four NPAs; the MSA seeks to have those causes of action 
summarily adjudicated. 

Legal Standard Applicable to Summary Adjudication 

Bolla contends that there is no defense to the breach of contract causes of action under CCP 
section 437c(a)(1). Section 437c(p)(1) supplies the applicable standard here. It says: 

A plaintiff or cross-complainant has met his or her burden of showing there is no 
defense to a cause of action if that party has proved each element of the cause 
of action entitling the party to judgment on the cause of action. Once the plaintiff 
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… has met that burden, the burden shifts to defendant … to show that a triable 
issue of one or more material facts exists as to the cause of action. 

Breach of Contract Causes of Action 

Governing Law 

In the first instance, it appears that Texas law controls the enforcement of the NPAs. For 
example, the NPA dated March 15, 2016 (“NPA 1”) says, in section 7(f), on page 13: 

Governing Law.     This Agreement and all actions arising out of or in connection 
with this Agreement shall be governed by and construed in accordance with the 
laws of the State of Texas, without regard to the conflicts of law provisions of the 
State of Texas or of any other state. 

(NPA 1 at § 7(f).) 

The other NPAs contain similar or identical language. (See NPA dated April 26, 2016 at § 7(f); 
NPA dated June 9, 2016 at § 7(f); NPA dated December 30, 2016 at § 7(f).) 

The MSA does not cite any Texas authority. The MSA does not identify the governing legal 
standard under Texas law for a breach of contract cause of action. The MSA does not provide 
any analysis or discussion of Texas law, or how that law applies to the NPAs or the purportedly 
undisputed facts here. Bolla had the burden of demonstrating that he is entitled to summary 
adjudication of the breach of contract causes of action by showing that he has proven each 
element of a breach of contract cause of action; the Court has not even been advised as to the 
elements of a breach of contract cause of action in Texas. The Court will not step into an 
advocacy role on Bolla’s behalf; it was Bolla’s task to identify the controlling law and 
demonstrate that an application of the controlling law to the undisputed facts entitles him to 
summary adjudication. This he has not even attempted, much less accomplished. 

Belatedly, in his reply brief, Bolla argues that California law should control, because the Court 
has discretion to not enforce contractual choice of law provisions. It is true that such discretion 
exists, but it is not without its limits. The Court could exercise this discretion if (1) the chosen 
state has no substantial relationship to the parties or their transaction or (2) there is no 
reasonable basis for the parties’ choice of law. (Nedlloyd Lines B.V. v. Super. Ct. (1992) 3 
Cal.4th 459, 464-65.) 

The reply brief provides no real analysis as to how an application of these factors to this matter 
permits or compels the Court to disregard the contractual choice of law provisions readily 
apparent in the NPAs. In Nedlloyd, the case cited by Bolla on this point, the California Supreme 
Court said that when an entity incorporates in a particular jurisdiction, that suffices to justify 
choosing that particular jurisdiction’s law to govern disputes involving that entity. (Id. at p. 467.)  

Here, as the reply brief concedes, “Defendants … are Texas-based law firms.” (Reply 7:5-6.) 
Bolla provides no substantive analysis of choice of law issues, omitting it entirely from the 
opening papers, addressing it only on reply, and even then devoting a scant half a page to the 
issue. The Dunken entities are “Texas-based law firms.” The substantial relationship between 
the Dunken entities and Texas is manifest. The reasonable basis for the parties’ choice of law is 
manifest. Bolla has provided no reason for the Court to deviate from the parties’ clear 
contractual choice that Texas law govern this matter, and the Court declines to do so. For 
purposes of the MSA, Texas law is the applicable law. 
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The burden was on Bolla to demonstrate that, based on the undisputed facts, he was entitled to 
have the breach of contract causes of action summarily adjudicated. By failing to provide the 
Court with either the controlling law, or any discussion of how an application of the controlling 
law to the purportedly undisputed facts entitles Bolla to summary adjudication, Bolla has fallen 
far short of meeting that burden. (See, e.g., Rule of Court 3.1113(a).) 

On this basis, the MSA is denied. 

Admissibility of the NPAs 

Even if California law applied to the MSA, it would be denied.  

Dunken has objected to the admission of the NPAs into evidence, on the ground that they have 
not been properly authenticated.  

Evidence Code section 1400 et seq. provides the standard for determining if a writing has been 
properly authenticated; section 1400 says that authenticating a writing is “the introduction of 
evidence sufficient to sustain a finding that it is the writing that the proponent of the evidence 
claims it is.” But the record before the Court is devoid of such evidence. Neither the Bowles 
Declaration nor the Bolla Declaration provides evidence sufficient for the Court to find that the 
NPAs submitted with the MSA are what Bolla claims they are; namely, accurate and complete 
copies of the NPAs. 

In his reply papers, Bolla argues that the opposition authenticates the NPAs. This claim is 
without merit. The Bert Terry Dunken Declaration attaches portions of the NPAs. It does not 
purport to authenticate the entirety of any of the four NPAs at issue here. 

The reply submission also includes supplemental declarations attempting to authenticate the 
NPAs. But Bolla needed to submit admissible evidence with his moving papers. Submitting it 
with the reply is too late. (San Diego Watercrafts, Inc. v. Wells Fargo Bank (2002) 102 
Cal.App.4th 308, 312-313 [in ruling on summary judgment motion, it was error for trial court to 
consider a supplemental declaration submitted with the reply papers].) 

The reply also argues that because the NPAs were attached to the original complaint in this 
matter, and Dunken has not raised an issue with their authenticity until now, the authentication 
objection should be overruled. Attaching a document to a pleading hardly suffices to 
authenticate it. Evidence Code section 1400 et seq. requires the submission of evidence. The 
mere attachment of a document to a pleading is not evidence. The contention that Dunken 
somehow waived an authenticity objection to the NPAs is similarly without merit; Dunken had no 
reason to contest the authenticity of documents attached to the complaint in this matter before 
now. The time to contest authenticity was now; the objections were made, and they are well-
taken.  

The objections to the NPAs on authenticity grounds are sustained. 

In light of this ruling, the MSA cannot demonstrate the existence of a contract, which is an 
essential element of a breach of contract action under California law (which Bolla contends 
controls the disposition of the MSA). (Richman v. Hartley (2014) 224 Cal.App.4th 1182, 1186; 
CACI 303.) 

On this separate and independent ground, the MSA is denied. 

Under either of the separate and independent grounds the Court has articulated above, Bolla 
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has failed to shift the burden to Dunken to adduce evidence demonstrating the existence of a 
triable issue of material fact. Accordingly, an examination of Dunken’s proffered evidence is 
unnecessary. 

The Court notes here that it has ruled only on those evidentiary objections necessary to its 
ultimate ruling. (See CCP section 437c(q).) 

The parties seek judicial notice of various pleadings in this matter. The requests are denied. The 
pleadings are part of the Court’s file and judicial notice is not required for the Court to consider 
them. Further, the pleadings are irrelevant to the Court’s decision. (See Aquila v. Super. Ct. 
(2007) 148 Cal.App.4th 556, 569 [judicial notice only extends to relevant matters].) 

 

If the ruling is timely contested, the hearing will be at 9:30 a.m. by Zoom, as set forth above. 

  

 3.  TIME:  9:00   CASE#: MSC19-01520 
CASE NAME: WRIGHT VS. BROWN 
HEARING ON MOTION TO/FOR LEAVE TO FILE 1ST AMENDED COMPLAINT 
FILED BY MARY WRIGHT 
* TENTATIVE RULING: * 
 

Plaintiff’s motion for leave to file a First Amended Complaint is granted.  Plaintiff may file 

a First Amended Complaint in the form attached as exhibit A to the Declaration of Timothy L. 

Joens filed May 6, 2021.  The First Amended Complaint shall be filed and served on or before 

July 9, 2021.  However, upon the filing of such amended complaint the court strikes, without 

leave to amend, any request in the First Amended Complaint for an award of punitive damages 

against defendant Wild Idol, LLC dba The Aloha Club.  (See, e.g., paragraph 23 and paragraph 

9 of the Prayer.) 

Background 
 
This is a suit for wrongful death.  Defendant Keith J. Brown was an employee of 

defendant The Aloha Club when he consumed alcohol to the point of intoxication on the night of 
October 6 and early in the morning of October 7, 2018, allegedly while in the course and scope 
of his employment.  When defendant Brown left the Club, he drove home with a passenger, 
Julian Clark.  Brown got into an accident, and Clark was killed.  The plaintiff, Mary Wright, is 
Clark’s mother. 

 
In the original complaint, plaintiff sought to recover punitive damages.  Punitive damages 

are not ordinarily recoverable in a suit for wrongful death in California.  (See Lange v. Schoettler 
(1896) 115 Cal. 388, 391-392; Tarasoff v. Regents of University of California (1976) 17 Cal.3d 
425, 450; Grimshaw v. Ford Motor Co., 119 Cal.App.3d 757, 826-828, overruled on other 
grounds in Kim v. Toyota Motor Corp. (2018) 6 Cal.5th 21, fn. 6.)  However, a statutory 
exception exists under Civil Code section 3294 (d) for an action “based upon a death which 
resulted from a homicide for which the defendant has been convicted of a felony . . .”   
 

Defendant The Aloha Club filed a motion to strike.  The motion to strike was granted with 
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leave to amend as to defendant Brown because the complaint did not allege that he had yet 
been convicted of a felony, only charged with one.  It was sustained without leave to amend as 
to the Club because the court concluded Civil Code section 3294 (d) only permits punitive 
damages as to persons convicted of felonies, not as to their employers unless the employers 
are also convicted of felonies, and plaintiff failed to argue that the Club could ever be convicted 
of a felony under the facts of this case. 

 
Keith J. Brown was eventually convicted of a felony in September 2020.  Therefore, in 

the current motion, plaintiff asks leave to file an amended complaint seeking punitive damages 
against Brown.   

 
Plaintiff also asks to add a new, Second Cause of Action, alleging that defendant The 

Aloha Club is not only vicariously liable for Brown’s actions under respondeat superior (First 
Cause of Action, ¶ 4), but also directly liable because it negligently hired, supervised, and 
retained its employees, which, in turn, led to Brown’s being intoxicated while at work and to 
Clark’s death.  Plaintiff requests this amendment based on information she obtained at a 
deposition of a former bartender at the Club, Hailey Caraveo, on March 16, 2021. 

 
Defendant The Aloha Club opposes the request to amend on the grounds that it is an 

improper attempt to request punitive damages against the Club after the court granted the 
Club’s previous motion to strike without leave to amend.  It also opposes the motion on the 
grounds that the new claim does not relate back to the date the complaint was filed and so is 
barred by the statute of limitations; the motion is not based on newly discovered evidence; and 
the Club will suffer some type of prejudice in connection with its planned motion for summary 
judgment. 

 
In Reply, plaintiff stipulates she is not attempting to resurrect a punitive damages claim 

against the Club and refutes the Club’s other arguments. 
 
The court grants the motion to amend.  However once the First Amended Complaint is 

granted, the court strikes any request in it for an award of punitive damages against the Club. 
 
Discussion 
 
“The court may, in furtherance of justice, and on any terms as may be proper, allow a 

party to amend any pleading . . . (CCP § 473 (a)(1).) 
 
Courts are required to apply a policy of great liberality in permitting such amendments at 

any stage of the proceedings, up to and including trial, so long as no prejudice is shown to the 
adverse party.  (Atkinson v. Elk Corp. (2003) 109 Cal.App.4th 739, 761.)  

 
Generally, leave to amend must be granted “provided there is no statute of limitations 

concern, nor any prejudice to the opposing party, such as delay in trial, loss of critical evidence, 
or added costs of preparation.”  (Solit v. Tokai Bank (1999) 68 Cal.App.4th 1435, 1448.)   

 
Prejudice means more than having to face a meritorious cause of action or having to 

face a stronger case than before.  (See Zellerino v. Brown (1991) 235 Cal.App.3d 1097, 1109 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   07 
HEARING DATE:   06/25/21 

 
 

- 7 - 

(prejudice means a result which is unfair, not one which is unfavorable); Gonzales v. Brennan 
(1965) 238 Cal.App.2d 69, 75 (“To be sure without the amendment [plaintiff] might have won his 
lawsuit; with it, he was bound to lose, but as the cases just cited demonstrate prejudice and 
detriment are not synonymous”); Dickison v. Howen (1990) 220 Cal.App.3d 1471, 1479; Hirsa v. 
Superior Court (1981) 118 Cal.App.3d 486, 490 (“It is difficult to understand how . . . a 
defendant can be prejudiced by amendment to add an additional theory of liability against it); cf. 
Magpali v. Farmers Group (1996) 48 Cal.App.4th 471, 486-487 (prejudice was found where 
plaintiff sought the amendment three days before trial and defendant “had not discovered or 
deposed many of the witnesses who would support the new allegations, and had not marshaled 
evidence to oppose the contention that a system-wide discriminatory policy existed”). 
 

“[I]t is irrelevant that new legal theories are introduced as long as the proposed 
amendments ‘relate to the same general set of facts.’”  (Kittredge Sports Co. v. Superior Court 
(1989) 213 Cal.App.3d 1045, 1048.) 

 
The Aloha Club’s objections to the motion are not persuasive.  There is no statute of 

limitations problem.  An amended complaint relates back to the date the original complaint was 
filed if it is based on the same general set of facts, involves the same injury, and refers to the 
same instrumentality.  (Quiroz v. Seventh Ave. Center (2006) 140 Cal.App.4th 1256.)  Here, 
both before and after the proposed amendment, the injury is the death of Mr. Clark due to the 
manner in which defendant Brown drove Brown’s vehicle.  The general facts are that Brown had 
the accident because he was intoxicated, and he became intoxicated because he consumed 
alcohol while at work at The Aloha Club.  

 
The only difference is that the original complaint alleged only a theory of vicarious liability 

the Club, and the proposed first amended Complaint adds a theory of direct responsibility based 
on negligent hiring, supervision, and retention.  But such a change or expansion in legal theories 
is permitted.  (See Austin v. Massachusetts Bonding & Ins. Co. (1961) 56 Cal.2d 596, 600, 
(original complaint alleged that the named and the doe defendants all failed to deliver securities 
to their client; amended complaint alleged that the objecting doe defendant was an insurance 
company liable on a surety bond; relation back doctrine held to apply even though “the 
character of the legal obligation of Massachusetts Bonding alleged in the amended complaint is 
different from that set forth in the original complaint,” changing from the liability of a principal to 
the liability of a surety); Garrett v. Crown Coach Corp. (1968) 259 Cal.App.2d 647, 650-651 
(original complaint alleged only that the doe defendants negligently maintained and operated the 
bus; amended complaint alleged that the objecting doe defendant negligently manufactured the 
bus); Connerly v. State of California (2014) 229 Cal.App.4th 457, 463-464 (change in legal 
theories does not bar use of relation back doctrine). 

 
Plaintiff is not adding an “entirely new cause of action” (Opp. at 1:27) in the primary 

rights sense.  She is not adding a survivorship claim explicitly or in disguise to resurrect a 
punitive damages claim against the Club.  (See Reply Brief at 3:4-19.)  Therefore, Quiroz, 
supra, where the plaintiff did seek to add a survivor claim to a wrongful death claim is 
distinguishable.   On the other hand, the original complaint did allege a cause of action against 
the Club.  (See ¶¶ 4, 7, 11, 12.)  It was not so devoid of factual allegations as to amount to no 
complaint at all, so Davaloo v. State Farm Ins. Co. (2005) 135 Cal.App.4th 409, 416-417 is also 
distinguishable. 
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The facts on which the amendment is based are newly discovered.  They came out in 

the March 2021 deposition of a former employee of the Club.  The Club argues the facts are not 
newly discovered by improperly focusing on the key allegations of the existing First Cause of 
Action –scope of employment – rather than the key allegations of the new, Second Cause of 
Action – negligent hiring, supervision, and retention. 

 
The Aloha Club will not suffer any prejudice from the amendment as that term is defined 

in the context of motions for leave to amend.  The Club points to no loss of evidence or 
witnesses, or any added costs of trial preparation because the motion is brought too close to 
trial and requires a revamping of the entire defense strategy.  (Cf. Magpali.)  
 

  

 4.  TIME:  9:00   CASE#: MSC19-01769 
CASE NAME: VAEA VS. MARRA 
HEARING ON DEMURRER TO 2nd Amended CROSS COMPLAINT of MARRA 
FILED BY JUDITH HORVATH, RONALD HORVATH 
* TENTATIVE RULING: * 

 
The hearing is taken off-calendar based on plaintiff's notice of unconditional settlement of the 
entire action filed June 18, 2021. 
 

  

 5.  TIME:  10:15   CASE#: MSC20-00842 
CASE NAME: RUDENKO VS. CALIFORNIA STAR RE 
HEARING ON DEMURRER TO CROSS COMPLAINT of GALEEV FILED BY MARIIA 
RUDENKO 
* TENTATIVE RULING: * 
 
 Plaintiff Mariia Rudenko’s demurrer to Defendant Yuriy Galeev’s Cross-Complaint is 
sustained.   
 
 Any amended cross-complaint must be filed and served on or before July 16, 2021. 
 
Background 
 Plaintiff Mariia Rudenko is the owner of a single-family home located at 864 Moraga 
Road in Lafayette.  On June 17, 2019, Plaintiff and Defendant California Star Remodeling, Inc. 
doing business as Citychamp Construction entered into a construction contract (Prime Contract) 
whereby Citychamp agreed to act as general contractor for extensive renovations and remodel 
of the Subject Property.   There were numerous deficiencies and defects in the work performed 
by Citychamp and its subcontractors.  Plaintiff allegedly terminated the contract on or about 
February 11, 2020.   Plaintiff seeks disgorgement of all amounts paid to Citychamp among other 
damages. 
 
Demurrer 
 Galeev’s cross-complaint alleges fourteen causes of action.  Pursuant to CCP §§ 
431.10(e) and (f), Plaintiff/Cross-Defendant Rudenko demurs to Galeev’s cross-complaint on 
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the ground the pleading does not state facts sufficient to constitute a cause of action and the 
pleading is uncertain. 
  
Demurrer Standard 
 A demurrer raises issues of law, not fact, regarding the form or content of the opposing 
party's pleading.  (Donabedian v. Mercury Ins. Co. (2004) 116 Cal.App.4th 968, 994.)  For 
purposes of a demurrer, all properly pleaded facts are admitted as true. (Aubry v. Tri-City 
Hospital Dist. (1992) 2 Cal.4th 962, 967.)  “If the complaint states a cause of action under any 
theory, regardless of the title under which the factual basis for relief is stated, that aspect of the 
complaint is good against a demurrer.” (Quelimane Co. v. Stewart Title Guaranty Co. (1998) 19 
Cal.4th 26, 38.) The demurrer is sustained if the complaint fails to state a cause of action under 
any possible legal theory.  (Sheehan v. San Francisco 49ers, Ltd. (2009) 45 Cal.4th 992, 998.)  
 
1st – 6th Causes of Action 
 Plaintiff/Cross-Defendant’s demurrer to the First, Second, Third, Fourth, Fifth and Sixth 
Causes of Action is sustained without leave to amend. 
 
 Cross-complainant alleges that beginning on or about June 1, 2019 and continuing to 
about January 15, 2020, Galeev was employed by Cross-Defendant Mariia Rudenko as a 
general laborer, pursuant to an oral employment agreement.  According to Cross-Complainant, 
Rudenko agreed to pay Galeev $12,000 per month, plus overtime, as laboring salary for being a 
direct employee of Rudenko.  Rudenko was to provide supply materials and Galeev would 
provide handyman work.   On January 15, 2020, Rudenko refused to pay and threatened to 
have Galeev arrested.  Galeev alleges Rudenko owes unpaid wages in the amount of $76,000 
plus penalties.  
 
 Cross-Defendant demurs to the First (Recovery of Unpaid Wages); Second (Waiting 
Time Penalties under Labor Code § 203); Third (Breach of Oral Contract); Fourth (Fraud by 
Intentional Misrepresentation); Fifth (Unpaid Labor and Services (common count)); and Sixth 
(Common Count) Causes of Action on the ground these causes of actions are based on an 
alleged oral agreement.  Cross-Defendant argues the existence of an oral agreement is 
contradicted by the terms of the Prime (Construction) Contract.  Cross-Complainant attached a 
copy of the Prime Contract to the Answer to the FAC. The Contract has an integration clause 
(Section 25).  It states in pertinent part, “no other promises or conditions in any other contract 
whether oral or written” exist concerning the subject matter of the Prime Contract and the Prime 
Contract “supersedes any prior written or oral agreements between the parties.”  “When the 
parties to a written contract have agreed to it as an "integration" -- a complete and final 
embodiment of the terms of an agreement -- parol evidence cannot be used to add to or vary its 
terms.”  (Masterson v. Sine (1968) 68 Cal.2d 222, 225.) 
 
 As to the fraud cause of action, Cross-Defendant alleges Plaintiff represented they would 
pay for all services and materials.  "Promissory fraud" is a subspecies of the action for fraud and 
deceit. A promise to do something necessarily implies the intention to perform; hence, where a 
promise is made without such intention, there is an implied misrepresentation of fact that may 
be actionable fraud. (Lazar v. Superior Court (1996) 12 Cal.4th 631, 638.)  Cross-Complaint has 
not alleged Plaintiff made the promise without intent to perform or allege facts showing Plaintiff 
fraudulently induced Cross-Complainant to enter the alleged oral contract. 
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   Furthermore, “‘Every element of the cause of action for fraud must be alleged in the 
proper manner and the facts constituting the fraud must be alleged with sufficient specificity to 
allow defendant to understand fully the nature of the charge made.’ [Citation.]” (Stansfield v. 
Starkey (1990) 220 Cal.App.3d 59, 73.).  “This particularity requirement necessitates 
pleading facts which ‘how how, when, where, to whom, and by what means the representations 
were tendered.’ [Citation.]”  (Ibid.)  Cross-Complainant’s conclusory allegations do not meet the 
particularity requirement.   
 
  Finally, even if Galeev could establish the existence of an oral agreement, at most he 
alleged independent contractor’s status, not a direct employee of Plaintiff.  Plaintiff did not have 
the technical construction knowledge or expertise to direct the work to be performed.  As the 
hirer of an independent contractor, Plaintiff would not have been mandated to comply with wage 
and hour laws.   
 
7th and 8th Cause of Action 
 Demurrer to the Seventh and Eight Causes of Action is sustained without leave to 
amend.   
 
 Cross-Complainant alleges Rudenko filed a duplicate case with same parties and same 
causes of action intentionally and falsely blamed the Court’s Clerk.  (Plaintiff claims the Clerk 
mistakenly filed the copies as two separate cases in error.)  Galeev alleges he and California 
Star Remodeling incurred unnecessary costs of paying attorney’s fees as a result of Plaintiff’s 
unethical conduct. 
 
  Plaintiff/Cross-Defendant demurs to the Seventh (Fraud by Negligent 
Misrepresentation) and Eighth (Abuse of Process/ Malicious Prosecution) on the ground these 
causes of action failed to specify facts to support a cognizable claim.  The Cross-Complaint 
alleges Plaintiff failed to disclose duplicate complaints had been filed and he discovered it by 
checking the Court’s Register of Actions.  He was harmed because he had to pay a lawyer to 
work on two cases instead of one.   
 
 “‘Negligent misrepresentation is a form of deceit, the elements of which consist of (1) a 
misrepresentation of a past or existing material fact, (2) without reasonable grounds for 
believing it to be true, (3) with intent to induce another's reliance on the fact misrepresented, (4) 
ignorance of the truth and justifiable reliance thereon by the party to whom the 
misrepresentation was directed, and (5) damages.’” (B.L.M. v. Sabo & Deitsch (1997) 55 
Cal.App.4th 823, 834.) 
 
             Here, Plaintiff/Cross-Defendant argues the second complaint was opened in error and 
was never served.  It was dismissed as soon as counsel became aware.  (Stafford Decl., ¶10.)  
There is no allegation that Plaintiff made a representation with intent to induce Cross-Defendant 
to alter his position, particularly since the second lawsuit was not served.   
 
  “To establish a cause of action for abuse of process, a plaintiff must plead two 
essential elements: that the defendant (1) entertained an ulterior motive in using the process 
and (2) committed a wilful act in a wrongful manner.”  (Coleman v. Gulf Ins. Group (1986) 41 
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Cal.3d 782, 792.)  Cross-complainant incorporated previous allegations of the Cross-Complaint, 
none of which addressed either element. 
 
9th – 13th Causes of Action  
 The demurrer to the Ninth through Thirteenth Causes of Action is sustained with leave 
to amend.     
 
 Cross-Defendant demurs to the Ninth (Indemnity), Tenth (Intentional Infliction of 
Emotional Distress), Eleventh (Conspiracy), Twelfth (Declaratory Relief), and Thirteenth 
(Interference with Contractual Relations) on the ground Cross-Complainant fails to specify any 
facts to support any cognizable claim.   
 
 “‘The right to indemnity flows from payment of a joint legal obligation on another's behalf. 
[Citations.]”  (Great Western Drywall, Inc. v. Interstate Fire & Casualty Co. (2008) 161 
Cal.App.4th 1033, 1041.) “‘The elements of a cause of action for indemnity are (1) a showing of 
fault on the part of the indemnitor and (2) resulting damages to the indemnitee for which the 
indemnitor is … equitably responsible. [Citation.]” (Bailey v. Safeway, Inc. (2011) 199 
Cal.App.4th 206, 217.) Cross-Complaints makes no attempt to allege the elements of a cause of 
action for indemnity.  
 
 The elements of the tort of intentional infliction of emotional distress are: "'(1) extreme 
and outrageous conduct by the defendant with the intention of causing, or reckless disregard of 
the probability of causing, emotional distress; (2) the plaintiff's suffering severe or extreme 
emotional distress; and (3) actual and proximate causation of the emotional distress by the 
defendant's outrageous conduct. . . .' Conduct to be outrageous must be so extreme as to 
exceed all bounds of that usually tolerated in a civilized community."  (Christensen v. Superior 
Court (1991) 54 Cal.3d 868, 903.) Cross-Complainant has not alleged facts showing “extreme 
and outrageous” conduct.   
  
 As to the Conspiracy cause of action, Cross-Complainant alleges Plaintiff acted in 
concert with Sergey Tkachuk to devise a scheme to defraud, defame, and inflict emotional 
distress on Cross-Complainant. “‘The elements of an action for civil conspiracy are the formation 
and operation of the conspiracy and damage resulting to plaintiff from an act or acts done in 
furtherance of the common design. …’”  (Navarrete v. Meyer (2015) 237 Cal.App.4th 1276, 
1291.) 
 
 However, “Conspiracy is not a cause of action, but a legal doctrine that imposes liability 
on persons who, although not actually committing a tort themselves, share with the immediate 
tortfeasors a common plan or design in its perpetration. (Applied Equipment Corp. v. Litton 
Saudi Arabia Ltd. (1994) 7 Cal.4th 503, 510-511.) “Standing alone, a conspiracy does no harm 
and engenders no tort liability. It must be activated by the commission of an actual tort. ‘A civil 
conspiracy, however atrocious, does not per se give rise to a cause of action unless a civil 
wrong has been committed resulting in damage.'” (Applied Equipment Corp. v. Litton Saudi 
Arabia Ltd. (1994) 7 Cal.4th 503, 511.)  Here, Cross-Complainant has not alleged the elements 
of a conspiracy or the actual tort the parties conspired to commit, or the wrongdoing of Plaintiff.  
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 As to the Twelfth Cause of Action for Declaratory Relief, “Declaratory relief operates 
prospectively, serving to set controversies at rest before obligations are repudiated, rights are 
invaded or wrongs are committed.”(Doan v. State Farm General Ins. Co. (2011) 195 Cal.App.4th 
1082, 1096.)  Cross-Complainant must demonstrate: “(1) a proper subject of declaratory relief, 
and (2) an actual controversy involving justiciable questions relating to the rights or obligations 
of a party….  The ‘actual controversy’ requirement concerns the existence of present 
controversy relating to the legal rights and duties of the respective parties pursuant to contract 
(Code Civ. Proc., § 1060), statute or order. (Brownfield v. Daniel Freeman Marina Hospital 
(1989) 208 Cal.App.3d 405, 410.)  Cross-Complaint has not alleged facts showing the actual 
controversy.  
 
 Finally, as to the Thirteenth Cause of Action, “Tortious interference with contractual 
relations requires “(1) the existence of a valid contract between the plaintiff and a third party; (2) 
the defendant's knowledge of that contract; (3) the defendant's intentional acts designed to 
induce a breach or disruption of the contractual relationship; (4) actual breach or disruption of 
the contractual relationship; and (5) resulting damage.” (Ixchel Pharma, LLC v. Biogen, 
Inc. (2020) 9 Cal.5th 1130, 1141.)   
 
 Cross-complaint does not identify the contracts Plaintiff allegedly interfered with. Also, 
Cross-Complainant only alleges Plaintiff’s wrongful conduct only in conclusory terms.    
 
 To extent Cross-Complaint is alleging Plaintiff interfered with the Prime Contract, the 
claim fails as a matter of law.  A contracting party cannot be liable for the interfering with its own 
contract. “The tort cause of action for interference with contract does not lie against a party to 
the contract.”  (Asahi Kasei Pharma Corp. v. Actelion Ltd. (2013) 222 Cal.App.4th 945, 961.)    
  
Plaintiff/Cross-Defendant’s Request for Judicial Notice 
 Plaintiff requests the Court to take judicial notice of the following: 

1. Exhibit 1—Answer to Plaintiff’s FAC filed by California Star Remodeling, Inc. and Galeev 
2. Exhibit 2—Statement of Information filed with Secretary of State on behalf of California 

Star Remodeling 
3. Exhibit 3--Most recent Statement of Information on behalf of California Star Remodeling 

 The unopposed request is granted. 
 

If the ruling is timely contested, the hearing will be at 10:15 a.m. by Zoom, as set forth above. 

  

 6.  TIME:  10:15   CASE#: MSC20-00842 
CASE NAME: RUDENKO VS. CALIFORNIA STAR RE 
HEARING ON MOTION TO/FOR STRIKE DEFT YURIY GALEEV'S 
CROSS-COMPLAINT FILED BY MARIIA RUDENKO 
* TENTATIVE RULING: * 
 
 Plaintiff/Cross-Defendant Mariia Rudenko’s Motion to Strike Galeev’s Cross-Complaint 
is granted in part and denied in part. The motion is granted as to Causes of Action 1-8.  
Denied as to Causes of Action 9-13.   
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Motion 
 
 Pursuant to CCP § 436, Plaintiff/Cross-Defendant brings this motion to strike the entirety 
of Galeev’s cross-complaint on the grounds the cross-complaint is entirely devoid of merit and 
filed only to harass and/or intimidate Plaintiff.  Plaintiff argues the cross-complaint consists most 
of conclusory statements, the majority of which, are contradicted by other statements in the 
cross-complaint or the Prime Contract.   
 
 Cross-Complainant opposes the motion, arguing the cross-complaint was drawn in 
conformity with the laws of the State of California.  Cross-complainant further argues the cross-
complaint does not contain any irrelevant, false, or improper matter.  According to Cross-
Complaint, the core of the cross-complaint is true as it is centered around’s Plaintiff’s dual filing 
and nonpayment. 
 
 The Court may in discretion, and upon terms it deems proper, strike out any irrelevant, 
false, or improper matter inserted in any pleading. The motion is brought in conjunction with the 
demurrer to the cross-complaint. The Court has sustained demurrer to the First through Eighth 
Causes of Action without leave to amend.  Therefore, the Court is granting the motion to strike 
as to these causes of action only.   
 
 The motion is denied as to Causes of Action Nine through Thirteen.  Cross-Defendant 
has not demonstrated these causes of action contain false, irrelevant or improper matter or that 
the causes of action are not drawn in conformity with the law. 
 
Plaintiff/Cross-Defendant’s Request for Judicial Notice 
 Plaintiff requests the Court to take judicial notice of the following: 

1. Exhibit 1—Answer to Plaintiff’s FAC filed by California Star Remodeling, Inc. and Galeev 
2. Exhibit 2—Statement of Information filed with Secretary of State on behalf of California 

Star Remodeling 
3. Exhibit 3--Most recent Statement of Information on behalf of California Star Remodeling 

 
 The unopposed request is granted. 
 
If the ruling is timely contested, the hearing will be at 10:15 a.m. by Zoom, as set forth above. 

 

  

 7.  TIME:  10:15   CASE#: MSC20-00842 
CASE NAME: RUDENKO VS. CALIFORNIA STAR RE 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of RUDENKO FILED BY 
MARIIA RUDENKO 
* TENTATIVE RULING: * 
 
             Pursuant to CCP § 430.20, Plaintiff/Cross-Defendant brings this demurrer to the joint 
Answer of California Star Modeling, Inc. and Yuriy Galeev to Plaintiff’s First Amended 
Complaint.  Plaintiff demurs to the entire Answer on the grounds the Answer is unintelligible and 
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does not set forth any matter with reasonable precision and with particularity sufficient to inform 
Plaintiff with the nature, source, and extent of all affirmative defenses.   
Plaintiff/Cross-Defendant Mariia Rudenko’s Demurrer to Defendants’ Answer to the First 
Amended Complaint in its entirety is overruled.  The Answer denied all of the material 
allegations of the complaint, thus creating issues of fact as to the relief sought by Plaintiff. 
(Warren v. Harootunian (1961) 189 Cal.App.2d 546, 548.) 
 
 Alternatively, Plaintiff demurs to two of the affirmative defenses set forth in the Answer: 
1) Rescission by Mutual Consent or by Plaintiff’ Rudenko’s Consent, and 2) Comparative 
Negligence.  Plaintiff demurs to these affirmative defenses on the ground they fail to state facts 
sufficient to constitute a defense.  Plaintiff asserts the affirmative defenses must proffer facts “as 
carefully and with as much detail as the facts which constitute the cause of action and are 
alleged in the complaint.”  (FPI Development, Inc. v. Nakashima (1991) 231 Cal.App.3d 367, 
384.) 
 
 As to the Rescission by Mutual Consent Affirmative Defense, the demurrer is sustained 
with leave to amend.  Defendants assert the contract was rescinded on February 11, 2020, but 
the correspondence referenced in support of this fact (Exhibit B, attached to Answer), indicates 
an intent to terminate the contract.  The affirmative defense is ambiguous. 
 
 As to the Comparative Negligence Affirmative Defense, the demurrer is sustained with 
leave to amend. Defendants state, “During the course of the Contract from June 18, 2019 to 
February 11, 2020, could avoid paying the full payment due for the work.”  The statement is 
uncertain and lacks any facts showing negligence on the part of Plaintiff. 
 Amended Answer shall be filed and served on or before July 16, 2021. 
  
Plaintiff/Cross-Defendant’s Request for Judicial Notice 
 Plaintiff requests the Court to take judicial notice of the following: 

1. Exhibit 1—Answer to Plaintiff’s First Amended Complaint 
2. Exhibit 2—Statement of Information filed with Secretary of State on behalf of California 

Star Remodeling 
3. Exhibit 3--Most recent Statement of Information on behalf of California Star Remodeling 

 
The unopposed request is granted. 
 
If the ruling is timely contested, the hearing will be at 10:15 a.m. by Zoom, as set forth above. 
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 8.  TIME:  10:15  CASE#: MSC20-00842 
CASE NAME: RUDENKO VS. CALIFORNIA STAR RE 
HEARING ON MOTION TO/FOR STRIKE DEFT'S ANSWR TO 1ST AMND CMPLT 
FILED BY MARIIA RUDENKO 
* TENTATIVE RULING: * 
 
  
           Plaintiff Mariia Rudenko’s motion to strike the Answer is granted in part and denied in 
part. 
 
 Pursuant to CCP § 436, Plaintiff Mariia Rudenko moves to strike Yuriy Galeev and 
California Star Remodeling, Inc.’s Answer to the First Amended Complaint.  The motion is 
brought on the ground the statements made in the Answer are irrelevant and improper.  Plaintiff 
argues Defendants’ Answer fails to adequately title and/or number its affirmative defenses, is 
missing paragraph numbers, and contains numerous run-on and cut-off sentences.  Additionally, 
Plaintiff contends the Answer contains irrelevant counter charges and verifiably false allegations 
of improper motive. 
 
 Plaintiff’s motion to strike the Answer in its entirety is denied. While the Answer is poorly 
drafted and contains allegations more properly asserted in a cross-complaint, the Court declines 
to strike the Answer entirely. 
 
 Alternatively, Plaintiff seeks to strike portions of the complaints as follows: 

1. Paragraphs 4-5 and Paragraphs 39-41.  Defendants assert Rudenko failed to provide 
structural engineering plans for the Project.  Plaintiff moves to strike on the ground these 
allegations are contradicted by the Prime Contract.  Section 2 of the Contract states, 
Contractor confirms that he has in his possession the full set of drawing required to 
complete the project. He understands the scope of the work; volumes of work; types and 
quantity of equipment and materials…”  However, Section 3 of the Prime Contract 
states, “Client will make available to the Contractor all plans, specifications, drawings, 
blueprints, and similar construction documents necessary for the Contractor to provide 
the services described herein.”  Defendants’ allegations that Plaintiff failed to provide 
these plans are not necessarily contracted by the contract.  Motion to strike ¶¶ 4-5 and 
39-41 is denied. 
 

2. Paragraph 37.  Defendants state, “Defendant was licensed at the time the contract was 
entered and at all times for which the contract was still being performed, until the time 
that Plaintiff Rudenko terminated her construction work order, thereafter.”  Plaintiff 
argues that this is contracted by ¶20 of the Answer.  (It appears Plaintiff is mistaken, and 
perhaps meant to refer to ¶12 of the Answer, where it states, “Tkachuk dissociated as 
RMO in December 2019.”)  Plaintiff argues that Defendants admit they were not properly 
licensed for at least three months. To reach this conclusion, the Court must assume 
Defendants did not find a replacement license qualifier to serve as RMO for the three 
months before the contract was terminated. Paragraph 37 is not patently false on its 
face.  Motion to strike ¶37 is denied. 
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3.  Pages 16-20; 10:7- 12:12.  Plaintiff argues Defendant’s verbatim recitation of Bus. & 
Prof. Code Section 7068(a), 7068.1(a), and 7068.2 should be stricken as irrelevant.  
Motion to strike this portion is granted. 

 
4. Page 13, Lines 16-20. Defendants allege Plaintiff “requested, consented and agreed that 

the contract be, and it was rescinded.”  Plaintiff argues the statement is contradicted by 
Plaintiff’s March 5, 2020 letter, which is attached to the Answer as Exhibit C.  The letter 
purports to be a termination of the contract.  Plaintiff argues Paragraph 13 should be 
stricken as false.  The Answer attempts to state the affirmative defense of rescission.  It 
states the contract was rescinded on February 11, 2020, a date preceding the letter of 
March 5, 2020 giving notice of termination.  At this time, the Court is inclined to deny the 
motion as to this section.  Motion to strike Page 13, Lines 16-20 is denied. 

 
If the ruling is timely contested, the hearing will be at 10:15 a.m. by Zoom, as set forth above. 

  

 9.  TIME:  10:15  CASE#: MSC20-00842 
CASE NAME: RUDENKO VS. CALIFORNIA STAR RE 
HEARING ON MOTION TO/FOR STRIKE DEFT YURIY GALEEV'S CRS-CMPLT 
FILED BY MARIIA RUDENKO 
* TENTATIVE RULING: * 
 
 Plaintiff Mariia Rudenko’s Special Motion to Strike pursuant to CCP § 426.16 is granted 
in part and denied in part.  Granted as to Causes of Action 7, 8 and portions of 11.  
Denied as to the 10th and 13th Causes of Action. 
 
 Pursuant to CCP § 425.16(e)(1) and/or (e)(2), Plaintiff moves to strike the Seventh, 
Eighth, Tenth, Eleventh, and Thirteenth Causes of Action.  Plaintiff argues these causes of 
action are based on Plaintiff’s protected activity and in retaliation for Plaintiff’s exercise of her 
protected rights to free speech and to petition.   
 
 Defendant/Cross-Complainant Yuriy Galeev filed this cross-complaint on December 10, 
2020.  It appears that Galeev’s Proof of Service of the cross-complaint is incorrect.  At the case 
management conference of May 20, 2021, there was discussion of failure to serve the cross-
complaint. This motion filed on May 3, 2021 is timely.  
 
 A special motion to strike under section 425.16 involves a two-step process.  First, the 
moving defendant must make a prima facie showing that the act or acts of which the plaintiff 
complains were taken ‘in furtherance of the [defendant]'s right of petition or free speech under 
the United States or California Constitution in connection with a public issue.  As explained in 
Schaffer v. City and County of San Francisco (2008) 168 Cal.App.4th 992, courts determining 
whether conduct is protected under the anti-SLAPP statute look not to First Amendment law, but 
to the statutory definitions in section 425.16, subdivision (e).  (City of Montebello v. Vasquez 
(2016) 1 Cal.5th 409, 422.)   CCP § 425.16(e) provides:  
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 As used in this section, “act in furtherance of a person’s right of petition or 
free speech under the United States or California Constitution in connection with 
a public issue” includes:  
(1) any written or oral statement or writing made before a legislative, executive, 
or judicial proceeding, or any other official proceeding authorized by law, 
 (2) any written or oral statement or writing made in connection with an issue 
under consideration or review by a legislative, executive, or judicial body, or any 
other official proceeding authorized by law,  
(3) any written or oral statement or writing made in a place open to the public or a 
public forum in connection with an issue of public interest, or (4) any other 
conduct in furtherance of the exercise of the constitutional right of petition or the 
constitutional right of free speech in connection with a public issue or an issue of 
public interest. 
 

 Secondly, if the defendant makes this initial showing of protected activity, the burden 
shifts to the plaintiff at the second step to establish a probability he will prevail on the claim. (City 
of Montebello v. Vasquez (2016) 1 Cal.5th 409, 420.)   
 
 “Only a cause of action that satisfies both prongs of the anti-SLAPP statute—i.e., that 
arises from protected speech or petitioning and lacks even minimal merit—is a SLAPP, subject 
to being stricken under the statute.’” (County of Riverside v. Public Employment Relations Bd. 
(2016) 246 Cal.App.4th 20, 30.)     
 
 “Whether a cause of action arises from protected activity depends upon its principal 
thrust or gravamen. [Citation.]  ‘[T]he critical point is whether the plaintiff's cause of action itself 
[is] based on an act in furtherance of the defendant's right of petition or free speech.’ [Citation.]   
In other words, the defendant's act underlying the plaintiff's cause of action must itself have 
been an act in furtherance of the right of petition or free speech.’”  (County of Riverside v. Public 
Employment Relations Bd. (2016) 246 Cal.App.4th 20, 31.)    
 
 
Seventh C/A—Fraud by Negligent Misrepresentation and Eighth C/A—Abuse of Process 
 
 Defendant/Cross-Complainant alleges Rudenko failed to disclose that she had filed two 
identical complaints. These causes of action clearly arise out Plaintiff’s petitioning activities.  
Plaintiff has dismissed the identical second lawsuit, arguing it was filed in error and was never 
served on Defendant.  Defendant has made no showing of likelihood of prevailing on this cause 
of action.  The motion to strike pursuant to CCP § 425.16 is granted. 
 
Tenth C/A—Intentional Infliction of Emotional Distress  
 
 Defendant/Cross-Complainant incorporates the allegations of the complaint and alleges 
that Plaintiffs (cross-defendants) did each of their acts to intentionally inflict emotional distress 
on Cross-Complainant. 
 
 Plaintiff has argued the claim is based on Plaintiff’s protected activity in filing the two 
complaints. However, the pleading of this cause of action is unclear. Cross-Complainant does 
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not allege particular facts for this cause of action, instead the facts are alleged by incorporation 
and reference. Presumably, since Cross-Complainant incorporates all previously stated 
allegations, unprotected activity is included as well.  Motion to strike is denied. Plaintiff has 
not met the first prong.  
 
Eleventh C/A—Conspiracy 
 
 Cross-Complainant alleges Plaintiff acted in concert with Sergey Tkachuk to defraud, 
defame Cross-complainant which caused interference with Cross-Complainant’s contractual 
relationships.  Cross-complaint also alleges a conspiracy involving Plaintiff’s consultation with 
an attorney in anticipation of litigation.  
 
 Under Baral v. Schnitt (2016) 1 Cal.5th 376, this is a mixed cause of action. When the 
Legislature declared that a “cause of action” arising from activity furthering the rights of petition 
or free speech may be stricken unless the plaintiff establishes a probability of prevailing, it had 
in mind allegations of protected activity that are asserted as grounds for relief. The targeted 
claim must amount to a “cause of action” in the sense that it is alleged to justify a remedy. By 
referring to a “cause of action against a person arising from any act of that person in furtherance 
of” the protected rights of petition and speech, the Legislature indicated that particular alleged 
acts giving rise to a claim for relief may be the object of an anti-SLAPP motion. (Baral v. 
Schnitt (2016) 1 Cal.5th 376, 395.) 
 
 The allegations regarding the activity involving Tkachuk is not protected activity and not 
subject to the anti-SLAPP motion.  The activity with the attorney in preparation for litigation is 
protected.  Plaintiff has not shown a likelihood of prevailing on the conspiracy claim involving the 
Plaintiff’s attorney. 
 
 ‘[T]he Legislature's choice of the term “motion to strike” reflects the understanding that 
an anti-SLAPP motion, like a conventional motion to strike, may be used to attack parts of a 
count as pleaded….”  (Baral v. Schnitt (2016) 1 Cal.5th 376, 393.)  Therefore, the motion to 
strike is granted as to claim based on protected activity with Plaintiff’s lawyer.   
 
Thirteenth C/A—Intentional Interference with Contractual Relations 
 
 Cross-Complainant alleges Plaintiff contacted companies with whom he had a 
contractual relationship and defamed Cross-complainant’s character by referencing false 
statements.  Cross-Complainant also alleges Dzekon interfered with the construction contract by 
telling Plaintiff to cancel Cal. Star Remodeling, Inc.’s contract.  
 
 Plaintiff has not demonstrated the claim arose out protected petitioning or free speech 
activity.  The first prong has not been established.  The motion is denied.    
 
If the ruling is timely contested, the hearing will be at 10:15 a.m. by Zoom, as set forth above. 
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10.  TIME:  !0:15   CASE#: MSC20-00842 
CASE NAME: RUDENKO VS. CALIFORNIA STAR RE 
HEARING ON MOTION TO/FOR SANCTIONS AGAINST 
DEFT/CROSS-COMPLAINANT FILED BY MARIIA RUDENKO 
* TENTATIVE RULING: * 
 
            Plaintiff’s motion for sanctions is denied. 
 
 Plaintiff Mariia Rudenko moves for sanctions against Galeev and Counsel pursuant to 
CCP §§ 128.5 and 128.7 on the ground Galeev’s Cross-Complaint is entirely frivolous and 
brought in bad faith in order to harass and/or intimidate Plaintiff in retribution for her filing this 
lawsuit.  Plaintiff asserts the verified Answer is similarly frivolous, intended solely to harass.   
 Plaintiff served the Motion on April 5, 2021 and Defendants and their counsel have 
refused to withdraw the pleadings.  Plaintiff requests that counsel is sanctioned jointly and 
severally, by ordering them to reimburse Plaintiff for reasonable attorney’s fees.  
  
 CCP § 128.5 provides, “A trial court may order a party, the party’s attorney, or both, to 
pay the reasonable expenses, including attorney’s fees, incurred by another party as a result of 
actions or tactics, made in bad faith, that are frivolous or solely intended to cause unnecessary 
delay.”  “Under Code of Civil Procedure section 128.7, a court may impose sanctions for filing a 
pleading if the court concludes the pleading was filed for an improper purpose or was 
indisputably without merit, either legally or factually.  (Peake v. Underwood (2014) 227 
Cal.App.4th 428, 440.) 
 
 Here, Plaintiff claims that Galeev admits that his entire Cross-Complaint is brought in 
retaliation for Plaintiff exercising her First Amendment right to petition the Court. Plaintiff argues 
the First through Sixth Causes of Action are frivolous because they are directly contradicted by 
the Prime Contract as discussed in the demurrer.  The Ninth and Twelfth Causes of action failed 
to specify any facts and plead the necessary elements. The Seventh, Eighth, Tenth, Eleventh, 
and Thirteenth Causes of Action are subject to anti-SLAPP motion to strike and barred by the 
litigation privilege. 
 
 Defendants argue the Answer is not brought in bad faith, but a natural and anticipated 
response to the FAC.  The Cross-Complaint was easily anticipated and allowed under the Court 
Rules.  These filings were not of excessive length or designed to tie litigation down over an 
extended period of time. 
 
 A court has broad discretion to impose sanctions if the moving party satisfies the 
elements of the sanctions statute. (Peake v. Underwood (2014) 227 Cal.App.4th 428, 441.)  The 
Court in Peake states further: 
 

When determining whether sanctions should be imposed, the issue is not merely 
whether the party would prevail on the underlying factual or legal 
argument. Instead, courts should apply an objective test of reasonableness, 
including whether “any reasonable attorney would agree that [the claim] is totally 
and completely without merit.” [Citations.]  Thus, the fact that a plaintiff fails to 
provide a sufficient showing to overcome a demurrer or to survive summary 
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judgment is not, in itself, enough to warrant the imposition of sanctions. 
 

(Peake v. Underwood (2014) 227 Cal.App.4th 428, 448.) 
 
 Here, Plaintiff has not demonstrated the pleadings are bad faith actions wholly without 
merit or for the purpose of harassment.  Plaintiff has not demonstrated any reasonable attorney 
would find the pleadings are without merit.  “The concept of ‘harassment’ includes vexatious 
tactics which, although literally authorized by statute or rule, go beyond that which is by any 
standard appropriate under the circumstances.”  (In re Marriage of Sahafzadeh-Taeb 
&Taeb (2019) 39 Cal.App.5th 124, 138.)  Plaintiff has not demonstrated the pleadings were 
brought solely to harass.  Motion for sanctions is denied. 
 
If the ruling is timely contested, the hearing will be at 10:15 a.m. by Zoom, as set forth above. 

 

  

11.  TIME:  10:15   CASE#: MSC20-00842 

CASE NAME: RUDENKO VS. CALIFORNIA STAR RE 

HEARING ON MOTION TO/FOR: COMPL RESP TO SPCL INTRG, REQ ADMS, 

FILED BY MARIIA RUDENKO 

* TENTATIVE RULING: * 

 

The Plaintiffs have filed two motions to compel discovery responses. At the time of filing the 
motions no responses had been filed. Since the filing of the motions defendants filed responses 
and Plaintiff filed a motion to strike under Civil Code § 425.16(g) on May 3rd, 2021, more than a 
month after the motion to compel. The argument that discovery was somehow stayed back in 
February is disingenuous. The motion to strike is ruled on, as seen from the above rulings. 
 
The full responses, without objections to the discovery propounded shall be served and filed no 
later than July 2nd, 2021. The sanctions are granted as requested, payable by 7/2/21. 
 
If the ruling is timely contested, the hearing will be at 10:15 a.m. by Zoom, as set forth above. 

 

  

12.  TIME:  10:15   CASE#: MSC20-00842 
CASE NAME: RUDENKO VS. CALIFORNIA STAR RE 
HEARING ON MOTION TO/FOR: COMPEL RESP TO SPL INTRG, REQ FOR 
ADMIS, CAL STR R, FILED BY MARIIA RUDENKO 
* TENTATIVE RULING: * 
 
See #11 above. 
 

If the ruling is timely contested, the hearing will be at 10:15 a.m. by Zoom, as set forth above. 
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13.  TIME:  9:00   CASE#: MSC20-01799 
CASE NAME: GEORGIOU VS MAKWIN 786 LLC 
HEARING ON MOTION TO/FOR: COMPEL DEFENDANTS TO RESPOND TO 
DISCOVERY, FILED BY SIERRA GEORGIOU 
* TENTATIVE RULING: * 
 
Hearing dropped at the request of the moving party.  
 

  

14.  TIME:  9:00   CASE#: MSC20-02112 
CASE NAME: AMERICAN EXPRESS VS. DOBASHI 
HEARING ON MOTION TO/FOR ORDER VACATING DISMISSAL & ENTERING 
JUDGMENT FILED BY AMERICAN EXPRESS NATIONAL BANK, 
* TENTATIVE RULING: * 
 
Unopposed motion granted. 
 

  

15.  TIME:  9:00   CASE#: MSC20-02420 
CASE NAME: ROBINSON VS ANTIOCH UNIFIED SC 
HEARING ON MOTION TO/FOR STRIKE PLAINTIFF'S COMPLAINT FILED BY 
ANTIOCH UNIFIED SCHOOL DISTRICT 
* TENTATIVE RULING: * 
 
Continued to 8/13/21 by verbal stipulation at the 6/21/21 hearing. 
 

  

16.  TIME:  9:00   CASE#: MSC20-02420 
CASE NAME: ROBINSON VS ANTIOCH UNIFIED SC 
HEARING ON DEMURRER TO COMPLAINT of JAYSON ROBINSON, A MINOR, BY 
AND THROUGH FILED BY ANTIOCH UNIFIED SCHOOL DISTRICT 
* TENTATIVE RULING: * 
 
Continued to 8/13/21 by verbal stipulation at the 6/21/21 hearing. 
 

  

17.  TIME:  11:00   CASE#: MSN20-1171 
CASE NAME: BRENTWOOD AUTO SPA VS CITY OF 
HEARING ON PETITION FOR WRIT OF MANDATE ( CEQA) 
* TENTATIVE RULING: * 
 
           After briefing was completed, Real Party in Interest alerted this Court to a recently 
published opinion, Newtown Preservation Society v. County of El Dorado (June 16, 2021, No. 
C092069) ___Cal.App.5th___. The Court reviewed this opinion, but found it unnecessary to 
discuss it in the tentative ruling as other published opinions sufficiently addressed the points of 
law at issue in this case. The parties may address this case during oral argument.  
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           Petitioner Brentwood Auto Spa filed a petition for writ of mandate challenging the City of 

Brentwood’s decision to approve a development project by Robinson Oil Company (real party in 

interest). Robinson Oil opposes this writ, with the City joining in the opposition.   

The Project that is the subject of this writ is a gas station, drive-through car wash and 

convenience store on a vacant parcel in the City of Brentwood. (AR 0053-0056.) The City 

prepared an initial study and determined that a mitigated negative declaration (MND) was 

appropriate. After two public hearings, the Planning Commission approved the Project based on 

the MND. Petitioner appealed and the City Council held two hearings on the matter. By a vote of 

4 to 1, the City Council voted to deny the appeal and uphold the Planning Commission’s 

certification of the MND and approval of the Project. As part of its decision, the City Council 

found “that that there is no substantial evidence in the record supporting a fair argument that the 

Project may result in environmental impacts, including urban decay… .” (AR 0017.) Petitioner 

then filed this writ. 

Petitioner challenges that City’s approval of the MND and argues that an environmental 

impact report (EIR) should have been prepared. This writ involves two causes of action: the first 

for violations of CEQA and the second for violations of the City’s planning and zoning laws. 

Petitioner’s brief does not address the second cause of action and the Court therefore denies 

the writ as to the second cause of action for violations of the City’s planning and zoning laws. As 

to the CEQA cause of action, Petitioner argues that an EIR should be prepared because there is 

substantial evidence that urban decay may have significant effects on the environment and 

because the City failed to consider cumulative impacts of other gas station projects. As 

explained below, the Court also denies the writ as to the CEQA cause of action. Therefore, the 

writ is denied in its entirety.  

Standard of Review 

Fair Argument Standard 

“Whenever a proposed project ‘may have a significant effect on the environment,’ the 

lead agency considering approval of the project must prepare an EIR. (Pub. Resources Code, § 

21151, subd. (a).)” (Jensen v. City of Santa Rosa (2018) 23 Cal.App.5th 877, 884.) A significant 

effect on the environment is “a substantial, or potentially substantial, adverse change in any of 

the physical conditions within the area affected by the project including land, air, water, 

minerals, flora, fauna, ambient noise, and objects of historic or aesthetic significance.” 

(Guidelines, § 15382; see Pub. Resources Code, §§ 21060.5, 21151, subd. (b).) 

If the lead agency determines there is no substantial evidence in the whole record before 

it that the project will have a significant effect on the environment, the agency may issue a 

negative declaration. (Pub. Resources Code, § 21080, subd. (c)(1).) If the project may have 

significant effects, but mitigation measures will make the effects insignificant, the agency may 

adopt a mitigated negative declaration. (Pub. Resources Code § 21080, subd. (c)(2).) 
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“The standard for determining whether an EIR must be prepared is whether there is 

substantial evidence in the record to support a ‘ “fair argument” ’ that a project may entail 

significant environmental effects, even if there is other substantial evidence there will not be 

such an impact. [Citations.]… ‘If there is substantial evidence of such impact, contrary evidence 

is not adequate to support a decision to dispense with an EIR. [Citations.] Section 21151 [of the 

Public Resources Code] creates a low threshold requirement for initial preparation of an EIR 

and reflects a preference for resolving doubts in favor of environmental review when the 

question is whether any such review is warranted.’ [Citation.]” (Jensen, supra, 23 Cal.App.5th at 

884.)  

The agency's “decision to rely on an MND under CEQA is reviewed for abuse of 

discretion under the ‘fair argument’ standard.” (Wollmer v. City of Berkeley (2009) 179 

Cal.App.4th 933, 939; see also Jensen, supra, 23 Cal.App.5th at 886.) “ ‘In reviewing the 

adoption of [a negative declaration], our task is to determine whether there is substantial 

evidence in the record supporting a fair argument that the Project will significantly impact the 

environment; if there is, it was an abuse of discretion not to require an EIR. [Citation.] “ ‘Whether 

a fair argument can be made is to be determined by examining the entire record.’ ” [Citation.]’ 

[Citation.]” (Joshua Tree Downtown Business Alliance v. County of San Bernardino (2016) 1 

Cal.App.5th 677, 684 (Joshua Tree).) 

“Whether the record contains sufficient evidence to support a fair argument is a question 

of law. [Citation.] … [C]ourts independently review the record of proceedings and determine 

whether there is substantial evidence to support a fair argument that the proposed project may 

have a significant environmental impact. [Citation.] Under this standard of independent review, 

when appellate courts examine the sufficiency of the evidence to support a fair argument, no 

deference is given the agency's determination. [Citation.]”  (Consolidated Irrigation Dist. v. City 

of Selma (2012) 204 Cal.App.4th 187, 207.) “[C]ourts conduct an independent review under the 

fair argument standard, ‘ “while giving [the lead agency] the benefit of a doubt on any legitimate, 

disputed issues of credibility.” [Citations.]’ ” (Ibid; see also, Pocket Protectors v. City of 

Sacramento (2004) 124 Cal.App.4th 903, 928.)  

“The petitioner bears the burden of proof to demonstrate by citation to the record the 

existence of substantial evidence supporting a fair argument of significant environmental impact. 

[Citation.]” (Jensen, supra, 23 Cal.App.5th at 886; see also, Porterville Citizens for Responsible 

Hillside Development v. City of Porterville (2007) 157 Cal.App.4th 885, 899.)  

Substantial evidence 

 Substantial evidence, for purposes of the fair argument standard, includes “fact, a 

reasonable assumption predicated upon fact, or expert opinion supported by fact.” (Pub. 

Resources Code § 21080 (e)(1); see also § 21082.2(c).) Substantial evidence is not argument, 

speculation, unsubstantiated opinion or narrative, evidence that is clearly inaccurate or 

erroneous, or evidence of social or economic impacts unrelated to physical impacts on the 

environment. (Pub. Resources Code § 21080 (e)(2).) “[M]ere argument, speculation, and 
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unsubstantiated opinion, even expert opinion, is not substantial evidence for a fair 

argument.  [Citations.] (Pocket Protectors v. City of Sacramento (2004) 124 Cal.App.4th 903, 

928-929.)  

“Statements of area residents who are not environmental experts may qualify as 

substantial evidence if they are based on relevant personal observations or involve 

‘nontechnical’ issues. [Citations.]” (Bowman v. City of Berkeley (2004) 122 Cal.App.4th 572, 

583.) Such nontechnical issues include aesthetics, traffic and noise. (Ibid.) However, the 

interpretation of technical or scientific information requires an expert evaluation. Testimony by 

members of the public on such issues does not qualify as substantial evidence. (See, Jensen, 

supra, 23 Cal.App.5th at 894; Bowman, supra, 122 Cal.App.4th at 583.)  

As to expert opinion, Court may review an expert’s qualifications and the basis of the 

expert opinion. (See, e.g. Clews Land & Livestock, LLC v. City of San Diego (2017) 19 

Cal.App.5th 161, 194 [discussing whether an experts opinion provided substantial evidence]; 

Lucas Valley Homeowners Ass'n v. County of Marin (1991) 233 Cal.App.3d 130, 157 [rejecting 

opinions from two possible experts as speculative, not supported by verifiable data, imprecise or 

irrelevant generalizations.].) 

As to credibility determinations, there must be a clear finding from the lead agency. 

(Georgetown Preservation Society v. County of El Dorado (2018) 30 Cal.App.5th 358, 378 

(Georgetown).) In Georgetown, the court held that objections to lay witness comments about 

aesthetics based on credibility and foundation were not properly raised on appeal when they 

were not specifically ruled on by the lead agency. The court did not address whether a court can 

rule on foundational issues related to expert opinion. In addition, the cases relied on by 

Georgetown all discussed credibility concerns, and not foundational questions. (County 

Sanitation Dist. No. 2 v. County of Kern (2005) 127 Cal.App.4th 1544, 1597; Pocket Protectors 

v. City of Sacramento (2004) 124 Cal.App.4th 903, 934; Consolidated Irrigation Dist. v. City of 

Selma (2012) 204 Cal.App.4th 187, 208.) Thus, Georgetown applies to credibility determinations 

and foundational issues as to lay witnesses. Georgetown does not prevent the Court from 

reviewing an expert’s qualifications or the basis for that opinion.  

Urban Decay 

Legal Standard 

“CEQA is not a weapon to be deployed against all possible development ills. For 

example, although CEQA requires public agencies to evaluate the possible negative 

environmental effects of constructing big-box retail stores (e.g., air pollution from traffic, noise 

and light pollution, destruction of open space), the fact that they may drive smaller retailers out 

of business is not an effect covered by CEQA. [Citation.] Only if the loss of businesses affects 

the physical environment—for example, by causing or increasing urban decay—will CEQA be 

engaged.” (South Orange County Wastewater Authority v. City of Dana Point (2011) 196 
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Cal.App.4th 1604, 1614; see also Friends of Davis v. City of Davis (2000) 83 Cal.App.4th 1004, 

1019.)  

“[I]n appropriate circumstances CEQA requires urban decay or deterioration to be 

considered as an indirect environmental effect of a proposed project.” (Bakersfield Citizens for 

Local Control v. City of Bakersfield (2004) 124 Cal.App.4th 1184, 1205 (Bakersfield); see also, 

Cal. Code Regs., tit. 14, § 15064(e) [Economic changes may be used to determine that a 

physical change could have a significant effect on the environment].) “Guidelines section 15064, 

subdivision (d) mandates that both primary (direct) and ‘reasonably foreseeable’ secondary 

(indirect) consequences be considered in determining the significance of a project's 

environmental effect.” (Bakersfield, supra, 124 Cal.App.4th at 1204-1205.) “An indirect physical 

change may be considered only if it is reasonably likely to occur. (Guidelines, § 15064, subd. 

(d)(3).) A change which is speculative or unlikely to occur is not reasonably foreseeable. (Ibid.)” 

(Friends of Davis, supra, 83 Cal.App.4th at 1020.) 

The question is whether substantial evidence supports a fair argument that the Project 

may have a significant effect on the environment. It is important to remember that the ultimate 

question here is not whether the Project may cause urban decay, but whether the Project may 

have a substantial effect on the environment, which could be a secondary effect of urban decay.   

A number of cases have addressed the issue of urban decay and whether it may have a 

significant effect on the physical environment.  

In Citizens Assn. for Sensible Development of Bishop Area v. County of Inyo (1985) 172 

Cal. App. 3d 151, a new shopping center project raised concerns about whether it would take 

business away from the downtown shopping area and thereby cause business closures and 

eventual physical deterioration of the downtown area. The lead agency did not consider urban 

decay in approving a negative declaration. On appeal, the court reserved the lead agency’s 

decision and the lead agency was instructed to “consider physical deterioration of the downtown 

area to the extent that potential is demonstrated to be an indirect environmental effect of the 

proposed shopping center.” (Id. at p. 171.) 

In Citizens for Quality Growth v. City of Mt. Shasta (1988) 198 Cal.App.3d 433, the court 

found that an EIR for a proposed shopping center was defective, in part because it failed to 

“consider the potential physical effect of the rezoning on the central business area.” (Id. at 445.) 

The court explained that “[t]he potential economic problems caused by the proposed project 

could conceivably result in business closures and physical deterioration of the downtown area.” 

(Id. at 446.) On remand, the lead agency was instructed to “consider these problems to the 

extent that potential is demonstrated to be an indirect environmental effect of the proposed 

project.” (Id. at 446.) 

In City of Pasadena v. State of California (1993) 14 Cal.App.4th 810 [disapproved of on 

other grounds in Western States Petroleum Assn. v. Superior Court (1995) 9 Cal.4th 559, 564], 

the court considered the issue of urban decay in the context of the unusual circumstances 
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exception. There the issue was whether the placement of the parole office would cause the 

physical deterioration of the area. The court found that the petitioner failed to demonstrate that 

the lease would cause the physical deterioration of the area. (Id. at 828-829.)  

In Friends of Davis, supra, 83 Cal.App.4th 1004 the court considered whether 

identification of a Borders bookstore as a prospective tenant in a retail development compelled 

supplemental environmental review. The plaintiff argued that existing downtown bookstores will 

not be able to compete with Borders and will close. That the closed bookstores will not be 

replaced by new or different business and that the bookstore closures will result in the closure of 

other downtown businesses. The court accepted that it was likely that a Borders bookstore 

would compete with existing bookstores, but found the remainder of the argument to be 

speculative and conjectural. (Id. at 1021-1022.) Friends of Davis involved a different standard of 

review as the EIR had already been prepared and the question was whether a supplemental 

environmental review was required. (Id. at 1017-1018.) 

In Bakersfield, supra, 124 Cal.App.4th 1184, two new Wal-Mart shopping centers located 

3.6 miles apart were challenged. The petitions argued “that the EIR's failed to comply with the 

information disclosure provisions of CEQA because they omitted any meaningful consideration 

of the question whether the shopping centers could, individually or cumulatively, trigger a series 

of events that ultimately cause urban decay. Neither EIR even contains a statement indicating 

reasons why it had been determined that urban decay was not a significant effect of the 

proposed projects.” (Id. at 1208.)  

The court explained that “when there is evidence suggesting that the economic and 

social effects caused by the proposed shopping center ultimately could result in urban decay or 

deterioration, then the lead agency is obligated to assess this indirect impact.” (Id. at 1207.) The 

court went on to list some relevant factors to consider: “including the size of the project, the type 

of retailers and their market areas and the proximity of other retail shopping opportunities.” 

(Ibid.)  

There, the two projects would add 1.1 million square feet of retail space in the shopping 

centers' overlapping market areas. (Id. at 1208.) The court found that the administrative record 

included sufficient evidence that these two projects could start the chain reaction that ultimately 

results in urban decay to necessitate study of the issue with respect to the entirety of the 

shopping centers. (Ibid.) The evidence included a report by an economist that considered 

relevant literature and looked at businesses in the nearby area. The report found that the two 

new Wal-Marts would oversaturate the area and identified 19 stores that were at risk of closing. 

The report also connected the risk of stores closing to the deterioration of buildings, 

improvements, and facilities, which in turn may impact visual and aesthetics in the area. (Id. at 

1209.) The court found this report extremely significant.  

The evidence also included “numerous studies and articles analyzing the adverse effects 

other communities in California (San Diego, Orange County and Calexico,) and elsewhere 

(Oklahoma City, Oklahoma; Bath, Maine; Eastern Pennsylvania; Chicago, Illinois; Syracuse, 
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New York) have experienced as a result of saturation of a market area with super-sized retailer.” 

(Id. at 1209-1210.) The court explained that “[s]tudies discussing the experiences of other 

communities constitute important anecdotal evidence about the way the proposed shopping 

centers could serve as a catalyst for urban deterioration and decay in the City.” (Id. at 1210.)  

Finally, the court considered some public comments about the effect big-box stores have 

on the surround area. (Id. at 1210-1211.)  

In American Canyon Community United for Responsible Growth v. City of American 

Canyon (2006) 145 Cal.App.4th 1062 the city approved a mitigated negative declaration for a 

project involving a hotel, multifamily residences and a retail space. After the MND was 

approved, the retail space was changed to be a larger retail space for a Wal-Mart. The court of 

appeal found that this change constituted a new CEQA project, which required a new review 

under CEQA. (Id. at 1072-73.) As part of this determination, the court of appeal found that the 

lead agency erred in limiting its consideration of urban decay to the city limits when evidence 

suggested that the project might cause the closure of two anchor stores in a neighboring city. 

(Id. 1081-1083.)  

In Joshua Tree, supra, 1 Cal.App.5th 677 the county approved a mitigated negative 

declaration for a 9,100 square foot retail space that was intended for a Dollar General. The 

appellate court reversed the trial courts finding that there was substantial evidence to support a 

fair argument that the Project could cause urban decay. There, the evidence of urban decay 

came from a number of public comments. One commenter was a business owner and lawyer 

and offered her opinions on the project causing urban decay. The appellate court rejected these 

opinions, finding that she was not an expert in any relevant area (such as an economist). The 

court also found that her conclusions were speculative because she also did not offer any 

particular factual basis for her opinions, did not claim her business had ever actually suffered 

from competition with a national chain and had not taken any surveys or done any studies. (Id. 

at 691.) 

In Visalia Retail, LP v. City of Visalia (2018) 20 Cal.App.5th 1 the plaintiff challenged a 

change to the land use policy for certain commercial areas, limiting tenants to 40,000 square 

feet or less. The environmental impact report did not analyze the potential for urban decay. (Id. 

at 5.) The court found that the plaintiff had failed to produce sufficient evidence from which a fair 

argument can be made that the land use policy at issue may cause a significant effect on 

the environment, rather than purely economic effects. (Ibid.) The court rejected the opinion of 

plaintiff’s real estate expert as the opinions were mostly conjecture. (Id. at 6.) The expert stated 

he was unaware of any grocers willing to build new stores under 40,000 sq. ft. in size. It also 

noted that a chain of small grocery stores (10,000 to 20,000 sq. ft.) failed. The expert concluded 

that the size limitation would cause grocery store to decline to enter the market and this would 

cause physical effects from urban decay. (Id. at 10-11.) The court explained that “the report 

does not provide the requisite basis for appellant's challenge because (1) its analysis of 

causation was speculative, and (2) the potential economic consequences it identifies does not 
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‘mean that urban decay would result. Common sense alone tells us nothing about 

the magnitude of th[e] effect. …’ [Citation.] ” (Id. at 16.)  

With these cases in mind, the Court now turns to the facts in this case. 

Analysis  

In support of its argument on urban decay, Petitioner points to expert opinion, articles 

and reports, and public comments.  

Dr. Phillip King submitted a report to the City that discussed the issue of urban decay. 

(AR 1668-1672.) Dr. King is a professor of economics at San Francisco State University and 

has prepared eight other analysis of related to urban decay, most of which related to Wal-Marts 

or Dollar Stores. (AR 1673.) Dr. King’s explains that there are currently enough gas stations for 

the 63,000 residents of Brentwood. Dr. King then explains that due to California’s policy to 

reduce greenhouse gas emissions, more electric cars will be sold in California. Specifically, the 

California Air Resource Board mandates that 22% of all new vehicles sold in California will be 

zero emission vehicles by 2025. Dr. King states that a reduction of 20% in fuel consumption 

would likely lead to a closure of one or two gas stations in Brentwood between now and 2030. 

Dr. King concludes that “the Brentwood market for gas stations is at the point where adding 

additional fuel stations is likely to lead to the closure of at least one fuel station in the next five 

years.” (AR 1670.) 

Dr. King then goes on explain how close gas stations constitute “brownfields”, which can 

have a significant environmental impact. When discussing the environmental impacts of a 

closed gas station, Dr. King relies heavily on other sources that are cited in the report, but not 

included in this record. (As these sources were not included in the record the Court has not 

reviewed them.)  

The Court finds that Dr. King is qualified to explain how the Rotten Robbie gas station 

will affect the surrounding businesses, including nearby gas stations. These are matters 

appropriate for an economist to provide opinions on. The record does not show, however, how 

Dr. King is qualified to address concerns about petroleum pollution from a closed gas station. 

Dr. King has experience studying sea level rise in coastal communities and states that soil 

contamination from petroleum pollution is a major issue there. Dr. King does not explain, 

however, how he has an expertise in the environmental concerns related to a closed gas 

station. Thus, the Court finds that Dr. King does not have expertise to opine on the 

environmental impacts of closed gas stations.  

The Court is also concerned with the basis of Dr. King’s opinion that adding another gas 

station is likely to lead to the closure of at least one gas station in the next five years. Dr. King’s 

report explains that California policy encouraging the use of electric vehicles is likely to lead to 

reduced gas consumption. Dr. King has not explained how this Project, as opposed to California 

policy, may cause the closure of one or two gas stations in the area. There is no discussion of 
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the financial situation of gas stations. For example, the report does not address the profit 

margins of a typical gas station and whether a typical gas station could handle a 20% reduction 

in costumers. The report also considered the current population and needs of the City, but failed 

to consider whether the City’s population needs are changing and thus, whether more gas 

stations in the future.  

Assuming that Dr. King was qualified to discuss petroleum brownfields, that discussion 

not show that one or two close gas stations may have a significant impact on the environment. 

The report does not state that all closed gas stations constitute brownfields. The report notes 

that many brownfields are caused by leaking underground storage tanks, but Dr. King does not 

explain how often this occurs at closed gas stations. Dr. King notes that the average cost of 

cleaning up underground storage tanks is estimated to be $275,000, but cleanup costs could 

run into the millions. There is no discussion of the value of land in the City or whether cleanup 

costs are likely to prevent re-development of the parcel. Thus, even if the Court were to accept 

that one or two gas stations are likely to close and likely to create brownfields, Dr. King’s report 

does not explain why these brownfields would not be re-developed.  

The Court finds that Dr. King’s opinion that this Project will cause the closure of another 

gas station is too speculative and conclusory to constitute substantial evidence. In addition, the 

Court finds that Dr. King’s opinion that the closed gas stations will remain as unused brownfields 

is based on speculation and lacks sufficient factual support.  

Petitioner also provided the City an online article and a report from the United States 

Environmental Protect Agency discussing petroleum brownfields. (AR 1675-1677, 1679-1700.) 

These documents note that petroleum brownfields are often caused by former gas stations. 

(AR1672.) These documents also explain how these petroleum brownfields can be reused for a 

variety of useful neighborhood amenities, but must be cleaned up to (unspecified) state and 

federal requirements. What these articles do not address is how many closed gas stations 

become “brownfields”, thus these articles do not address the magnitude of the problem. The 

articles offer generalized discussions of costs, but do not show that cleanup of a gas station 

would be cost prohibitive such that a closed gas station is likely to remain an unused brownfield.  

In addition to Dr. King’s report and the EPA documents, the record contains two articles 

discussing the impacts of urban decay on the environment. First, Petitioners point to an article 

titled “America’s Gas Stations Are Running Out of Time”. (AR 2551-2555.) The publisher of the 

article is unclear. The article explains that the number of gas stations in the US is declining. The 

article does not discuss urban decay or environmental impacts. The second article was 

published by The Hill and is titled “Gas stations will disappear sooner than you think”. (AR 2558-

2561.) This article also focuses on various reasons for a decline in the number of gas stations, 

but does not address urban decay or environmental impacts caused by this decline.  
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Finally, Petitioner points to several public comments that opposed the Project. The public 

comments were mostly made by individuals connected to Brentwood Auto Spa and focused on 

the effects of the Project on Brentwood Auto Spa’s business.  

At the July 16, 2019 Planning Commission hearing, Lucia Albers raised concerns about 

the Project. Albers is a longtime resident of the City and is an owner of the Tri-City Plaza where 

the Brentwood Auto Spa is located. (AR 0503.) Albers noted that the Brentwood Auto Spa 

employs 100 people while the Project would employ “very few” people. (AR 0504.) Without 

providing any details or specifics, Albers stated that approval of the Project would cause the 

Brentwood Auto Spa to close and thus, 100 people would lose their jobs. (AR 0506.) Albers also 

noted that she was told of a car wash that had to close because a similar business opened 

nearby. (AR 0505.) No details were provided on what caused the closure or where and when 

this occurred.  

At the August 20, 2019 Planning Commission hearing, Petitioner’s attorney noted that 

she observed the Project site and the shopping center where the Project is to go already suffers 

from urban decay. (AR 0862.)  Petitioner’s attorney then concludes that it does not make sense 

to allow the Project as it would cannibalize the only business across the street. (AR 0862.) 

Again, no details were provided as to why the Project would cause Brentwood Auto Spa to 

close. In addition, the fact that there is already urban decay in the area does not mean that a 

new business in the location of the decay will cause further decay.  

At the July 28, 2020 City Council meeting, Petitioner’s attorney argued that the Project 

would cause urban decay and create brownfields from closed gas stations. These comments 

were arguments from an attorney reciting matters in Dr. King’s report. (AR 1754.)  

Petitioner also points out that the project proponent, Tom Robinson, admitted that the 

new gas station was likely to compete with the Arco gas station down the street. (AR 0522-

0523.) Such a comment does not provide evidence that the Project will cause the Arco to close.  

There were some additional public comments that were not discussed in detail by 

Petitioner in the briefs. These comments were generally focused on business concerns and not 

on physical changes to the environment.  

The Court finds that these public comments do not provide substantial evidence that the 

Project may have a significant environmental impact due to urban decay. The Court’s decision is 

not based on the credibility of the public comments. Instead, the Court finds that the public 

comments lack specific and details. In addition, several of the comments focused on the 

economic impact of the Project without connecting that impact to the physical environment.  

Petitioner also points out that there was some concern about potential economic impacts 

and potential brownfields raised by at least one Commissioner and two City Councilmember. 

(See, AR 0513-0512 [Commissioner Cross]; AR 1238, 1812-1813 [Councilmember Rarey]; 1808 

[Councilmember Stanton].) The fact that Commission and Councilmembers discussed potential 
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concerns does not mean that there is substantial evidence to support Petitioner’s argument. 

These comments show that the Commission and City Council considered the issue. 

The Court’s analysis of the evidence did not turn on credibility issues. There was no 

finding as to a lack of credibility in the administrative record and therefore, the Court accepted 

that all evidence was credible.  

The Court finds Petitioner has not met its burden of showing there is substantial 

evidence in the record to support a fair argument that the Project may have a significant effect 

on the environment.  

Cumulative Impact 

Petitioner argues that the City approved two other gas station projects around the same 

time that it approved the Project and the City failed to consider the cumulative impacts of those 

projects.  

The MND stated that “[t]he proposed project in conjunction with other development 

within the City of Brentwood could incrementally contribute to cumulative impacts in the area. 

However, as demonstrated in this IS/MND, all potential environmental impacts that could occur 

as a result of project implementation would be reduced to a less-than-significant level through 

compliance with the mitigation measures included in this IS/MND, as well as applicable General 

Plan policies, Municipal Code standards, and other applicable local and State regulations.” (AR 

0139-0140.) The MND does not specifically discuss the other gas station projects.  

Exhaustion of Administrative Remedies 

The City argues that Petitioner failed to raise the cumulative impacts issue below and 

thus, has not exhausted its administrative remedies. 

“Exhaustion of administrative remedies is a jurisdictional prerequisite to challenging any 

project approval. ‘An action or proceeding shall not be brought … unless the alleged grounds for 

noncompliance with [CEQA] were presented to the public agency orally or in writing by any 

person during the public comment period … or prior to the close of the public hearing on the 

project before the issuance of the notice of determination.’ [Citations.] ‘ “[T]he objections must 

be sufficiently specific so that the agency has the opportunity to evaluate and respond to them.’ 

[Citation.]” [Citation.]’ [Citation.]” (Santa Clarita Organization for Planning the Environment v. 

City of Santa Clarita (2011) 197 Cal.App.4th 1042, 1050-1051.) “The petitioner bears the burden 

of demonstrating that the issues raised in the judicial proceeding were first raised at the 

administrative level. [Citation.] ‘[T]he objections must be sufficiently specific so that the agency 

has the opportunity to evaluate and respond to them.’ [Citation.]” (Porterville Citizens for 

Responsible Hillside Development v. City of Porterville (2007) 157 Cal.App.4th 885, 909.) 
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The City points out that the two other approved gas stations were not mentioned except 

in a November 12, 2019 letter and in Dr. King’s report. The November 2019 letter noted that the 

City had approved two other gas stations in July 2019, which increased the likelihood of future 

closures. The letter went on to state that “CEQA requires consideration of the cumulative effects 

of this Project and other foreseeable related projects (Bakersfield, supra.)” (AR 1664.) Although 

a number of matters were discussed in Bakersfield, the cumulative impact of two projects was 

discussed at length. (See, e.g. Bakersfield, supra, 124 Cal.App.4th at 1213-1219.)  

The Court finds that the November 12, 2019 letter was sufficient to notify the City of 

Petitioner’s concerns that the two other gas stations approved in July 2019 could have a 

cumulative impact and should be considered along with this Project. 

Analysis  

“ ‘The term “ ‘[c]umulative impacts’ refer[s] to two or more individual effects which, when 

considered together, are considerable or which compound or increase other environmental 

impacts.” [Citation.] ‘[A] cumulative impact consists of an impact which is created as a result of 

the combination of the project evaluated in the EIR together with other projects causing related 

impacts.’ (Guidelines, § 15130, subd. (a)(1).) ‘ “The cumulative impact from several projects is 

the change in the environment which results from the incremental impact of the project when 

added to other closely related past, present, and reasonabl[y] foreseeable probable future 

projects. Cumulative impacts can result from individually minor but collectively significant 

projects taking place over a period of time.” (CEQA Guidelines, § 15355, subd. (b).) “Cumulative 

impact analysis ‘assesses cumulative damage as a whole greater than the sum of its parts.’ ” ’ 

[Citation.]” (Bakersfield, supra, 124 Cal.App.4th 1184, 1214-1215.)  

“ ‘ “[A] cumulative impact of a project is an impact to which that project contributes and to 

which other projects contribute as well. [¶] The project must make some contribution to the 

impact; otherwise, it cannot be characterized as a cumulative impact of that project.” ’ 

[Citations.]” (Santa Monica Baykeeper v. City of Malibu (2011) 193 Cal.App.4th 1538, 1559-

1560.) 

“When faced with a challenge that the cumulative impacts analysis is unduly narrow, the 

court must determine whether it was reasonable and practical to include the omitted projects 

and whether their exclusion prevented the severity and significance of the cumulative impacts 

from being accurately reflected. [Citation.]” (Bakersfield, supra, 124 Cal.App.4th at 1215.) 

 Bakersfield first considered whether the two projects were “both ‘present’ projects within 

the meaning of Guidelines section 15355, subdivision (b).” (Ibid.) Here, as in Bakersfield, the 

other gas station projects were considered at the same time as this Project. At the July 16, 2019 

Planning Commission hearing for this Project, the Commission also considered two other gas 

station / car wash projects: one located at Brentwood Boulevard and Sand Creek Road and one 

located at Brentwood Boulevard and Sunset Road. (AR 0234-0235.)  
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Next, Bakersfield considered whether the two projects were “ ‘closely related’ within the 

meaning of Guidelines section 15355, subdivision (b).” (Bakersfield, supra, 124 Cal.App.4th at 

1215.) In Bakersfield, the Court considered three main facts and found that the two projects 

were closely related. First, there was evidence that the two shopping centers would compete 

with each other. For example, there was evidence that grocery stores have a market area of two 

miles or more and the two projects were 3.6 miles apart, which created an overlap of market 

areas. Second, the two projects shared four arterial roadways, which raised an issue of potential 

impacts on traffic when considering the projects together. And third, each project had 

unavoidable adverse impacts on ambient air quality and the local Air Pollution Control District 

recognized that each project and “others similar to it will cumulatively reduce air quality” in the 

area. (Id. at 1215-1216.)  

Here, the evidence does not show that the three gas station projects are closely related.  

Petitioner cites to nothing in the record that discusses these other gas station projects, 

except for one paragraph descriptions per project included in the Planning Commission Agenda. 

(AR 0234-0235.) Thus, there is little evidence for the Court to consider when determining the 

scope of the other projects and how they might lead to a cumulative impact when considered 

along with this Project.  

Dr. King’s report noted that the two additional gas stations will further exacerbate the 

likely impact so that more than one existing fuel station will close. (AR 1670.) As explained 

above, Dr. King’s report is insufficient to provide substantial evidence that the Project may have 

a significant impact on the environment. In addition, the one paragraph discussing the other gas 

station projects provides no discussion of those projects beyond a quick mention.  

The record does not show how these other projects are related geographically to the 

Project. Petitioner represents that these two projects are 2.2 and 2.7 miles from the Project. 

Although unclear where these mileages are found in the record, the Project’s distance to these 

other gas station projects appears to be undisputed. The record does not provide a map of the 

three gas station projects, but the MND provides some useful information. The MND explains 

that Lone Tree Way is an east-west arterial street while Fairview Avenue and Brentwood 

Boulevard are two-lane roadways providing north-south circulation through the City. (AR 0125.) 

Here, the Project is located on two of the City’s main roads (Lone Tree Way and Fairview) while 

the other two gas stations are located on another of the City’s main roads (Brentwood Blvd).  

Petitioner also points to several comments about the larger number of gas stations along 

Lone Tree Way. But, the other newly approved gas station projects are not located along Lone 

Tree Way and thus, it is unclear how comments related to Lone Tree Way support Petitioner’s 

argument that the City failed to consider the cumulative impact of the other two gas stations.   

The Court finds that the evidence in this record does support Petitioner’s petition that this 
Project is closely related to the other two gas station projects. Thus, a cumulative impact 
analysis of the three projects was not required here. 
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If timely contested, the hearing will be at 11 a.m. by Zoom. Each side will be allowed a total of 
10 minutes to argue. 
 

  

18.  TIME:  9:00   CASE#: MSN21-0899 
CASE NAME: RE THE MATTER OF TANVI YADGIRK 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
Unopposed motion granted. 
 

  

19.  TIME: 10:00   CASE#: MSC19-01660 
CASE NAME: AVALOS VS DORJEE 
JURY TRIAL - SHORT CAUSE/ 5 DAY(S) 
* TENTATIVE RULING: * 
 
Trial will begin at 1. 30 p.m. with motions in limine and a possible settlement conference. 
 

 


